Henry Brown, Arnold Simanowitz Doctors and patients are not natural enemies. On the contrary, there is commonly a special relationship between them, with vulnerability and trust on one side and caring and professional expertise on the other.
A medical dispute can create turmoil of that relationship, particularly if it is conducted in the traditional adversarial procedure. Depending on how it develops, the patient may see the practitioner as uncaring and evasive and the practitioner may see the patient as threatening and ungrateful. Legal considerations, the requirements and strategies of indemnifiers, and the language and approach of litigation all serve to fuel antagonism on both sides. Any experience of hospitals or practitioners closing ranks to prevent access to "the truth" may heighten suspicion and hostility.
Currently, most medical disputes follow an adversarial path. This entails pursuing a formal claim for damages, through the courts by way of litigation if necessary. The initiation of litigation serves various functions: it signals a serious intention to prosecute a claim; it leads to the use ofprocedures enabling fact gathering and eventual verification to take place; it is a vehicle for providing an outlet to anger, frustration, and other feelings; it interrupts the limitation period; and, incidentally, it provides a potential framework within which settlement negotiations can eventually take place. However, litigation also has shortcomings, both for patients and practitioners. For patients, the public perception is that the most serious failings are cost and delay. With the reduction in availability of legal aid very few ordinary families can afford to undertake medical negligence litigation. Although the move towards conditional fees, which is a form of "no win, no fee," may seem superficially attractive, it will have little effect in medical negligence while the plaintiff remains at risk of paying the huge costs of the defendants in the event of the action failing. Furthermore, solicitors are likely to undertake only cases with high probabilities of success, which are very difficult to identify in medical negligence cases. Although delay, unlike cost, may not actually deny justice to patients, it causes immense distress and hardship. The average time before a medical negligence case is resolved is about four years. Meanwhile the patient and any dependents may suffer considerable privation, and expensive care which may be urgently needed could be denied. For practitioners the years of delay while an allegation of negligence, often unjustified, hangs over them can cause untold distress.
As serious an issue for patients is the need to prove negligence and the difficulty in doing so. Not only does this involve finding a medical expert prepared to criticise a colleague robustly but the burden of proof is so difficult to discharge that only a minority of medical negligence claims succeed at trial.
The more important shortcomings for patients and practitioners, and indirectly for health authorities and trusts and their managers, are, however, that the wrong issues are addressed because everything has to be reduced to pounds and pence and that the adversarial procedure turns patients into enemies of the healthcare providers. Although financial compensation may be important to claimants, that is by no means universal. The financial claim may often have little more than symbolic value for people seeking accountability -who, for example, wants ,£7500 or indeed any sum when they have lost a young child?
Accordingly, in common with other fields of activity, there have been moves to seek alternatives to litigation for medical disputes by using processes which effectively serve many of the functions of litigation but with the opportunity to avoid some of its negative consequences, and with the additional dynamic of constructive neutral intervention (see, for example, Kellett,' Leone Claims would be investigated formally by the inspectors and most would be dealt with administratively. When disputes did arise a tribunal under the High Court would adjudicate, using the inquisitorial approach of the inspector for establishing the facts but allowing the parties or their representatives to challenge them. Although the proposals do not specifically include arrangements for mediation, the framework would readily allow for referral to mediation. The proposals are under continuing discussion and the idea of an inspectorate has been taken up by some of those concerned with the issue of risk management. OMBUDSMAN An ombudsman is usually an independent person whose role is to deal with public complaints against administrative injustice and maladministration and who has the power to investigate, criticism, and make issues public, and in some instances to make compensatory awards (see Mills") . As these functions comprise the examination and resolution of grievances outside the judicial system (see Birkinshaw'2) In risk management terms, these consensual processes are obviously more effective than litigation and other forms of adjudication. This is because in adjudication significant decisions are taken out of the hands of the parties, who become dependent on lawyers, expert witnesses, and an adjudicator. However, in non-adjudicatory alternative dispute resolution such as mediation, all decision making remains in the hands of the parties (and with the managers of health authorities or trusts when there is an obligation to indemnify) and there can be no outcome which is unacceptable to them (apart from reverting to adjudication). Inevitably, this is the most effective way to try to manage the risk of a dispute. Another significant factor is that these processes offer a forum in which parties can communicate more freely and can express concerns and offer explanations, and even apologies, if appropriate. They afford the opportunity for patients to understand the considerations that may have made a clinical decision more problematical and for practitioners to understand the feelings and concerns of the patient.
Traditional lawyers and negotiators sometimes query the value of impartial intercession, pointing out that they are capable of conducting a case and negotiating a settlement without this process. This view certainly has some validity. When constructive discussions and negotiations result in parties arriving at an agreed settlement there is no need for neutral intervention as offered by alternative dispute resolution processes. Unfortunately, in a significant majority of cases this is not the reality, at least until a very late stage, when time has passed, costs and risk have escalated, and both sides have had to experience much anxiety and emotional distress. Mediation and other forms of alternative dispute resolution can bring a new dynamic into the situation at any stage, with established procedures and skilled practitioners to help in those cases which cannot easily be settled by way of ordinary bilateral negotiations.
MEDIATION (CONCILIATION)
Mediation may be defined as a process by which disputing parties voluntarily engage the help of an impartial mediator, who has no authority to make any decisions for them but who uses certain skills to help them to resolve their dispute by negotiated agreement without adjudication (for details of the mediation process see Brown and Marriott,4 Acland,'3 and Bevan14).
The term "mediation" is sometimes understood to be more proactive than "conciliation," entailing a higher level of mediator intervention, but sometimes the reverse usage is used. There is no consistency, but increasingly the trend is to regard these terms as interchangeable. Mediation is used here to include conciliation. This is not, however, to be confused with the conciliation which forms part of the present family health services authority complaints procedures. Although this form of conciliation is often helpful, in many cases it does not address all the issues worrying the patient and specifically does not deal with compensation. The patient may "resolve" the complaint without being aware of all the facts and implications. That can mean that the matter is not finally laid to rest.
There is a broad framework for all kinds of mediation, but within this there is no single universal model that applies to all situations. Various factors may influence the way in which the mediation is conducted, as follows. (1 Stage 2 -Within an agreed period the parties' lawyers provide preliminary details of the dispute to the mediator and to one another, in the form of written submissions and a bundle of documents, which would be likely to include medical reports and other relevant documents available to both parties, including those relevant to quantum. If legal proceedings have started copy pleadings are also furnished. Mediation cannot be started too early once proceedings have started. There is a view that mediation should await the close of pleadings and the conclusion of discovery, but most practitioners of alternative dispute resolution would probably regard that delay as unnecessary as the machinery for the definition and clarification of the issues and for the furnishing of relevant documents can be framed within the mediation process itself.
Stage 3 -Where the issues are complex the mediator may have a preliminary meeting with the parties or their respective lawyers to agree the timetable and ground rules for the mediation.
Stage 4 -The substantive mediation meeting is then held. The mediator is likely to meet together with the parties and their solicitors, with counsel if required, to discuss and explain the process. Each party (or more usually, though not necessarily, their lawyer) will then be given the opportunity to make an oral presentation of their case. Witnesses are not usually called, though the presentation might outline the broad nature of the evidence to be adduced if the matter were to go to trial. However, there is no reason why parties should not be able to agree with the mediator for expert witnesses to outline certain aspects in support of a presentation if this is considered helpful. There is no cross examination, but if the mediator approves, questions to clarify aspects may be asked.
Stage S -After the parties have met in joint session and respectively presented their cases negotiations then take place, facilitated by the mediator, either continuing in joint session, chaired by the mediator, or, more usually, in a series of separate meetings (called "caucuses") which the mediator has with each party. By assuring each party as to the confidentiality of matters discussed in the caucuses, except as the party may agree to have disclosed; by using the overview gained by this process; by shuttling from one side to another; and by using various skills and techniques the mediator helps the parties to narrow and resolve their differences and to arrive at mutually acceptable settlement terms.
Stage 6 -The mediator may during this process use any other strategy which he or she may consider helpful. For example, the mediator may wish to see the parties together without their lawyers, or vice versa; or may allow an opportunity for explanations or discussion if appropriate; or discuss the matter with respective experts, either separately or, if so agreed, together; or seek additional information; or adjourn the mediation to enable the experts to consider certain aspects or for any other reason. The mediator is responsible for managing the process, which may be done in consultation with the parties; but the parties remain responsible for agreeing the outcome (subject to the parameters stipulated by the defence organisations, insurers, or indemnifying authorities when relevant).
Stage 
MINI-TRIAL
The mini-trial is not a "trial" at all, but rather another kind of assisted negotiation: it may be seen as a form of evaluative mediation (see Brown and Marriott, 4 Green,15 16 and Wilkinson'7). In the mini-trial the parties have the case presented to them by their respective lawyers on an abbreviated non-binding basis, to enable them to assess the strengths, weaknesses, and prospects of the case. In effect, the parties themselves become a tribunal informally hearing the case (resulting in the Centre for Dispute Resolution in the United Kingdom calling this process the "executive tribunal"). With the benefit of these insights the parties with their legal representatives have an opportunity to enter into settlement discussions on a realistic basis.
A key figure in this process is a neutral adviser, who is usually someone with authority in the field of the dispute, and who may chair and manage the process, asking questions of the presenters and clarifying points for the parties. If required, the neutral adviser may give a non-binding opinion on the case. The adviser may also adopt a facilitative or mediatory role in any settlement discussions which may follow.
The case is usually presented in accordance with an agreed procedure and timetable. Ordinarily no witnesses are called, but expert witnesses might explain technical aspects or key witnesses may explain parts of the case. Other devices may be used to illustrate the case, such as charts, photographs, or films. The neutral adviser helps the parties to understand and form their own views on the case before they rejoin their respective lawyers to consider and discuss what they have observed and learnt.
OTHER FORMS OF ALTERNATIVE DISPUTE RESOLUTION
The various other alternative dispute resolution processes include, for example, the neutral fact finding expert, in which the parties jointly appoint a neutral expert to investigate facts and form a legal or technical view either about certain specified issues or about all issues generally and to make a non-binding report to the parties which helps to inform any settlement discussions that may then take place. "Med-arb" is a process in which the neutral attempts to help the parties to settle their dispute through mediation; but if this is unsuccessful, he or she then makes a binding determination as arbitrator. "Med-arb" has dangers as well as advantages and needs to be selectively and carefully chosen and applied; it would not seem to be appropriate in the ordinary course of medical disputes. Goldberg et al'8 quote Professor Lon Fuller as questioning whether if the same person acts as mediator and then as arbitrator, in addition to damaging his efficacy as a mediator, he would not have "fatally compromised the integrity of his adjudicative role." Alternatives have been devised in the United States -for example, allowing parties the option of either proceeding with the arbitration if the mediation fails or of opting out of it (Goldberg et al9) or treating the mediator as an advisory arbitrator whose opinion is authoritative but non-binding.
Another alternative dispute resolution neutral role that has been successful in the United States is the early neutral evaluator, who is appointed by the court at an early stage. He or she considers the documents, meets the parties and hears oral presentations, and then expresses a non-binding view on an off the record and evidentially privileged basis. This is followed by helping the parties to consider how to conduct the litigation more expeditiously and economically, devising plans for conducting the discovery of documents, sharing material data and expediting procedures, and helping the parties to explore settlement possibilities and alternative dispute resolution processes which might be suitable for the resolution of the issues (see Levine20 21)* No fault compensation No fault compensation is not usually regarded as an alternative dispute resolution process, but it needs to be mentioned because many see it as an attractive alternative to adversarial litigation (see Spastics Society22 and Royal College of Physicians23). Its basic premise is that when a medical "accident" takes place the patient is entitled to compensation without having to prove negligence. In many of the more straightforward cases this is an enormous advantage and leads to many claims being settled quickly and without lawyers. The major problems with such a procedure are, firstly, that the definition of an accident remains with practitioners; secondly, the potentially high cost of compensating all accidents; and, thirdly, the fact that other issues such as accountability are not dealt with.
Sweden, Denmark, and Finland operate compensation systems which purport to be of this type; however they are not truly "no fault" systems. In effect, as the accident must not have been foreseeable, they are fault based, and the arbitrary selection of accidents which merit compensation is wholly unsatisfactory. In New Zealand a no fault system existed for many years, covering all accidents, including medical accidents. A major drawback from the patients' viewpoint, and indeed risk management generally, was that accountability was ignored. into the resolution of disputes. In medical disputes, in particular, it allows for the possibility of incorporating into agreed ground rules any permutation of fact finding, explanation and dialogue, facilitation with communications, assisted negotiation, neutral expert settlement guidance, accountability, and any other factor that parties might consider to be important. Settlement terms can, and sometimes need to, include not only financial aspects but also a form of words that parties find mutually acceptable, in a way that conventional litigation cannot achieve.
